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MEDICAL NEGLIGENGE

Surgical wounds are prone to
infections. Good medical care
requires doctors and hospitals to
adequately warn patients and to
diagnose and treat infections
properly when they occur.

Jim LEVENTHAL AND ANTHONY VIORST

onsider this common scenario:
C A patient enters the hospital for

rowtine surgery, assured by her
surgeon thatshe will be home againand
feeling better in a few days. After the
operation, the doctor reports that the
procedure went well and that she will
recover quickly.

As time passes, the patient is feverish
and weak. Her incision is not healing.
She calls the surgeon several times and
is readmitted. Her doctor diagnoses an
infection and prescribes antibiotics, but
the patient dies.

Most patients understand that sur-
gery carries inherent risks, but many
don'trealize that one of the mostsericus
is the risk of postoperative infection.
Failure to diagnose and properly treat
infections is one of the most common
claims for negligent postsurgical care.

Courts have firmly established that
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any doctor who performs postsurgical
follow-up care has a duty to do so com-
petently, Plaintiffs have prevailed in a
range of casesin which theyhave alleged
negligence on the part of a doctor fol-
lowing surgery—for example, one de-
fendantfailed to recommend radiation
treatment after cancer surgery;' another
didn’t reveal his suspicion that he had
left a surgical sponge inside the plain-
titf’s wound.?

In a more common case, a patient’s
postsurgical infection causessignificant
medical complications or death. Courts
have found doctors and hospitals liable
for mismanaging such infectionsand for
the complications that result.?

Although negligence claims related
to follow-up care are subject to the same
proofrequirements as surgical claimns—
including, for example, the need for
expert testimony'—attorneys need to

be aware of the factual and legal issues
that are particular to this kind of med-
ical malpractice case.

Bocitor and hospital
fiability

Postoperative negligence on the part
of a physician can come in many forms.
In one case, a doctor performed an
appendectomy on an 11yearold girl
who had been brought to the emer-
gency room complaining of abdominal
pain. The patient developed an infec-
tion of the surgical wound, which the
doctordrained and weated with ananti-
septic medication. On the same day she



was discharged, the patient later was
admitted to another hospital, again
complaining of abdominal pain. The
same doctor continued to treat her until
she was discharged a week later.

Attrial, the patient’s mother claimed
that the doctor’s negligence had result-
ed In a longer recovery time from the
infection and had left her daughter
with a much larger and more unattrac-
tive scar than she would have had if she
had received proper care. Specifically,
the plaintiff alleged failure to adminis-
ter preoperative antibiotics, improper
choice of postoperative antibiotic, fail-
ure to culture the wound to determine

the proper antibiotic to administer, and
improper discharge of a patient with a
draining wound.®

Because consent forms commonly
refer to postsurgical infections, adefen-
dantdoctor maytry to presenta consent
or assumption-of-risk defense. However,
apatient’s consent to the possibility of a
postsurgical infection is notaconsent to
its mismanagement. This was articu-
lated in Vedros v. Massiha:

Plaintifls concede that they were fully in-
formed by Dr. Massiha of the risks of the irsi-
tial surgery and that one of the risks they
were informerd about was the risk of infec-
tion, Ins fact, plaintitfs werc informed of the
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high risk of infection involved in the par-
ticular surgical procedurc which they
wanted him to perform, However, once the
infection manifested itself, plaintiffs argue
that they were not therealter fullyinformed
of further risks involved in the treatment of
the infection. .. .*

In several cases, courts have upheld
the general principle that when a pa-
tientsigns a consentform, he orshe has
not consented to any subsequent negli-
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gence by the defendant. A patient’s con-
sent to the potential risk inherentin a
procedure does not absolve a doctor of
respounsibility for subsequent care, in-
cluding for postsurgical infection.

For example, in Wallerv. Aggarwal, the
plaintiff claimed that asa result of negli-
gence during laparoscopic surgery, the
defendant twice perforated her bladder.
In denying the allegations, the defen-
dant used several affirmative defenses,
including that the plaintiff was fully
informed of the risks associated with the
medical procedure.

An appeals court, however, deter-
mined that the admission of a consent
form was reversible error because

the fact that appellee informed appellant
thatinjury to the bladder was a possible risk
of the procedure could not be a defense to
the claim of negligence brought by appel-
lant... [and] theadmission of cvidence per-
taining to that issue, and references made
to that issue, carried greal potential for the
conlusion of the jury.”

Admission of a patient’s informed
consent—even in a strong medical neg-
ligence case—carries a substantial risk
that the jurywill confuseitwith arelease
of liability such as, for example, one cus-
tomers sign to rent ski gear.

Regardless of consentor fack thereof
for the surgery itself, claims should be
considered when a postsurgical infec-
tion is mismanaged. A doctor may have
failed to administer an antibiotic preop-
eratively, chosen an inappropriate post-
operative antibiotic that had severe side
effects, or discontinued the appropriate
antibiotic withont informing the pa-
tient. Hultchinson v. United Stales, al-
though it did not involve postsurgical
negligence, provides a good example.

The Ninth Circuit held that the trial
cowrt erred in granting judgment in
favor ofa U.S. Public Health Service hos-
pital on the plaintiff'sinformed consent
claim. The appeals court found that the
evidence showed the plaintiff’s asthma
had responded favorably to conserva-
tive, lowrisk drug treatment in the hos-
pital’s emergency room. However, after
admitting the patient, the doctor dis-
continued the medication and substi-
tuted a drug carrying the risk of crip-
pling side effects, which the plaintiff
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developed ayear later. The courtrein-
stated the case.®

A hospital, acting through its nurses
or other agents, may also be held liable
for the damages arising from postsurgi-
cal infections. While a hospital is “not a
guarantor againsi infection,™ it opens
itself up to a negligence action if, for
example,itfailsto take adequate steps to
avoid or minimize an infection, or fails
to recognize signs or symptoms of an
infectious process."

This Hability is well established. In
cases dating back more than 60 years,
courts have found hospitals liable for
placingapatientin contactwithinfected
people, using an unsterile hypodermic
needle,™ and conducting an unsterile
manual examination.' In suits where it
isclearlyevident thatan infection would
not have occurred had the accepted
medical siandard been followed, a plain-
tiff may be entitled to a res ipsa loquinur
instruction."

Apportionment
of liability

Undercommeon law, the original tort-
feasor is lHable for all foreseeable conse-
quences of his or her negligence. This
includessubsequentacts of medical mal-
practice.” According to the Restatement
{Second) of Torts,

I the negligent actor is liable for another’s
bodilyinjury, he isalso subject to liability for
anyadditional harm resulting from normal
efforts of third persons in rendering aid
which the other’s injury reasonably re-
quires, irrespective of whethersuch actsare
done in a proper ora negligent manner.'

The same principles may apply when
the original tortfeasor is a physician
whose negligence led to subsequent
care that was also negligent. Accord-
ingly, asurgeonmay be held liable forall
damage resulting from negligent care of
a postsurgical infection. If the infection
results from the surgeon’s negligence
(as when a sponge is left inside the
patient), he or she will be deemed the
original tortfeasor and can be held
responsible for any subsequent negli-
gence by doctorswho treat the infection.,

For example, in Holleman v. Gibbons,
the plaintiff alleged that the defendant
doctor’s negligence following an oste-

otomy delayed the healing of her bone
and required prolonged treatment,
including the application and removal
of several casts," The defendantclaimed
that a hospital technician negligently
applied the last of the casts, resulting in
peroneal nerve palsy in her foot.

The trial court found insufficient evi-
dence to show that the doctor’s treat-
ment of the plaintiff until the final cast
was applied, even if negligent, was the
proximate cause of her palsy. The ap-

peals court disagreed, finding that the
lower court wrongly instructed the jury
to limit its consideration of negligence
to the doctor’s treatment of the plaintiff
after the lastcastwas applied.

Some states, however, have enacted
statutes thatallow the original tortfeasor
to seek an apportionment of liability.
Under Colorado law, for example,

any provision of the law to the contrary
notwithstanding, the finder of factin a civil
action may consider the degree or perceal-
age of negligence or fault of a person nota
party ta the action . ., in determining the
degree or percentage of negligence or faule
of those persons who are parties to such
action.’”

Therefore, itis usually in the plaintitf’s
bestinterest to name all potentiallyneg-
ligent parties as defendants. Practi-
tioners must be mindful of such legisla-
tive provisions before relying on the
common Jaw rules holding the original
tortfeasor liable for the conduct of sub-
sequent actors.

Negligence during postoperative care
is sometimes overlooked as a viable
claim, but it can constitute a basis for lia-
bility in a medical malpractice case.

Plaintiff lawyers should investigate the
potential forsuch aclaim before {iling a
complaint. Those wheo fail to do so risk
presenting only a partial picture of the
plaintiff’s injuries. a
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