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This article discusses the various grounds, elements,

and defenses for legal malpractice cases in Colorado.

nmany ways, Colorado legal malpractice
cases are just like traditional negligence
cases. Depending on the basis for the
malpractice claim, however, there may
be some important differences, such as the re-
quirement for expert witnesses, the standard for
proving causation, and the damages available.
In addition to the nuances of legal malpractice
cases based on negligence, this article outlines
malpractice claims based on breach of fiduciary
duty and breach of contract and highlights
how each is distinct from a negligence claim.

Attorney-Client

Relationship Required

To prevail on a claim of legal malpractice, the
complaining party must prove they had an
attorney-client relationship with the lawyer.!
The best way to show the existence of an attor-
ney-client relationship is with a fee agreement,
butitis not the only way. The test for whether an
attorney-client relationship exists is subjective.
It may be inferred from the parties’ conduct
or the client’s perception of the relationship.?

Once an attorney-client relationship has
been established, an attorney cannot make an
agreement with the client that prospectively
limits the lawyer’s liability, except under very
narrow circumstances.® Although Colorado
attorneys are not obligated to carry professional
malpractice insurance, all attorneys in private
practice must disclose to the bar whether they
carry such insurance.*

Under the strict privity rule, an attorney’s
obligation is typically limited to their client
and does not extend to any third party.® Thus,
the Colorado courts have dismissed legal
malpractice claims under a third-party ben-
eficiary theory.® Although the absence of an
attorney-client relationship does not preclude
an aggrieved party from successfully pursuing a
legal action, the claims available to a non-client
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are usually limited to negligent misrepresen-
tation, fraud, and malicious or tortious acts.”
Legal malpractice cases are not assignable
to third parties because they involve matters
of personal trust and personal service, and
permitting the transfer of such claims would
undermine the attorney-client relationship.?

Legal Malpractice Case Based

on Negligence

Under well-settled Colorado law, in a legal
malpractice case involving the mishandling
of an underlying claim, as in other types of
negligence cases, the plaintiff must prove that
(1) the lawyer owed a duty of care to the plaintiff,
(2) the lawyer breached the duty of care, (3)
the breach proximately caused an injury to the
plaintiff, and (4) damages resulted.® In addition,
as discussed below, in a legal malpractice case
based on a lost judgment or other monetary
harm in an underlying matter, the plaintiff
must also prove collectibility, an element that
is unique to legal malpractice cases.

Duty and Breach

To determine whether an attorney’s conduct
is negligent, a fact finder must compare that
conduct with what an attorney, having and
using that knowledge and skill of attorneys
practicing law at the same time, would or
would nothave done under the same or similar
circumstances.'* Exceptin clear and palpable
cases, such as failing to file alawsuit within the
statute of limitations, expert testimony is nec-
essary to establish the standards of acceptable
professional conduct.”

Although the Colorado Rules of Professional
Conduct explicitly state that a rule violation
alone should neither giverise to a cause of action
against a lawyer nor create a presumption of
a breach of legal duty, in appropriate cases, a
lawyer’s violation of a rule may be evidence that
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the lawyer breached the applicable standard
of conduct.*

Causation
Four aspects of causation in legal malpractice
cases based on negligence are discussed below.

Lost judgment or other monetary harm
in an underlying matter. In legal malpractice
cases predicated on a lost judgment or oth-
er monetary harm in an underlying matter,
causation is proved by presenting evidence in
support of the underlying claim, also known
as the “case within a case.”"* When an attorney
commits legal malpractice that prevents the
underlying case from reaching a fair judicial
resolution—because the case was either not
timely filed or not litigated in a competent
manner—the merits of the underlying claim
must be proved by a preponderance of the
evidence. In legal malpractice cases predicated
upon an unfavorable business transaction, a
plaintiff must show that they would have ob-
tained a more favorable result in the underlying
transaction but for the attorney’s negligence.'*

When an attorney commits legal malpractice,
but the case nonetheless settles, the aggrieved
client can still bring a legal malpractice case’
ifthey can show that the attorney’s negligence
effectively forced a settlement.'® Under such
circumstances, “damages are calculated based
on the difference between the actual settlement
amountand...whatthe result should have been
through judicial resolution.”'” Of course, the
decision whether to accept a settlement offer
in a litigated case is ultimately the subjective
decision of the particular client.’® However, in
legal malpractice cases involving a settlement
of the underlying case, the fact finder must
determine “what a reasonable client would
have done under the particular circumstances
confronting the plaintiff."!®

Lostlegal fees and costs directly related to
attorney malpractice. The “case within a case”
need not be proved in every legal malpractice
case and particularly not when the only damages
alleged are legal fees and costs directly related
to the attorney malpractice.”’ When the injury
claimed is not based on the success of the
underlying litigation or business transaction,
the case-within-a-case methodology does
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underlying the
malpractice action
should have been
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attorney had acted
in accordance with

his or her duties.
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not apply.?! To prove causation in cases of
this nature, the claimant need only prove
financial loss or harm caused by their attorney’s
negligent acts or omissions.? Thus, in Boulders
at Escalante, LLC v. Otten Johnson Robinson
Neff & Ragonetti,” the plaintiff-client sought
to recover the attorney fees and costs incurred
in pursuing counterclaims against a general
contractor that would not have been pursued
“had Law Firm correctly advised it that there
was no insurance coverage to pay a judgment

against the contractor on the counterclaims.”**
Even though this legal malpractice action was
premised upon the theory that the underlying
claim was clearly lackingin merit, the Colorado
Court of Appeals held that such damages were
recoverable because the attorney’s negligence
caused the client to pursue the meritless claim.*

The objective standard. The Colorado
Supreme Court has held that to prove causation
in a legal malpractice case, the plaintiff “must
demonstrate that the claim underlying the
malpractice action should have been successful
if the attorney had acted in accordance with
his or her duties.”*

Although the Colorado appellate courts
have never defined the “should have been
successful” standard, the US District Court for
the District Court of Colorado has explained
that a trial-within-a-trial should determine
“what the result should have been (an objective
standard), not what the result would have
been by a particular judge or jury (a subjective
standard).”* This is because, as a general rule,
the decision maker’s mental processes are
inadmissible.?® Further, the case-within-a-case
inquiry focuses on what the proper result
should have been absent negligence, not what
aparticular judge or jury would have decided.”

Colorado courts have cited Bebo Construc-
tion v. Mattox & O’Brien, P.C. multiple times
for the proposition that a legal malpractice
plaintiff must prove that they “should have
been successful” if not for the attorney mal-
practice.** However, our courts have also cited
Bebo Construction for the proposition that a legal
malpractice plaintiff must show that they “would
have been successful” if not for the attorney
malpractice.® Although Colorado courts have
employed both phrases, “should have” and
“would have,” the standard in legal malpractice
cases appears to remain an objective one.* This
standard is embodied in the Colorado model
jury instruction, which explicitly states thatin
legal malpractice cases involving an underlying
matter or case-within-a-case, the plaintiff must
prove that they “should have prevailed in the
underlying case.”*

Division of labor between judge and
jury. Although no Colorado appellate court
has expressly described the division of labor



between judge and jury in legal malpractice
cases, the US District Court for the District of
Colorado has held that when a malpractice
case is based on proving that the underlying
action should have been successful, the “guiding
principle in identifying issues of law and fact
is to utilize the same classifications as should
have been applied in the underlying case.”**
Thatis, the jury makes findings of factrelated to
liability and damages and the judge determines
issues of law.*® As a practical matter, in a legal
malpractice case where an attorney failed to
file an appropriate motion or a timely appeal
in the underlying case, the trial judge must
determine whether the motion or appeal should
have been successful.*

Damages

Certainty as to the full amount of financial harm
is not required for a legal malpractice claim
to accrue, as long as the plaintiff has suffered
financial harm in some amount.*” In most
cases, only economic damages are available.

Economic damages. In legal malpractice
cases, economic damages causally related to
attorney negligence are not capped by law
unless a statutory cap would have applied in
the underlying case.® Thus, in cases predicated
upon alost judgment, alegal malpractice plain-
tiff can recover the amount of the jury verdict or
judicial award that should have been obtained
had the attorney performed competently.** In
proving this sum, the plaintiff-client can present
the damages evidence that should have been
presented in the underlying case or “expert
testimony establishing what likely would have
transpired and how much [the plaintiff] would
have recovered.”*

When a malpractice case does not depend
on the merits of the underlying matter, a plain-
tiff-client can recover for unnecessary legal fees
that were incurred as a result of substandard
legal advice.* In addition, a plaintiff-client is
entitled to recover fees paid in the underlying
case for work that was performed negligently
and incompetently, regardless of whether the
client can also prove that the underlying case
should have or would have been successful.*
Additionally, an attorney who breaches a duty
of reasonable care and/or a fiduciary duty by

representing multiple clients with conflicting
interests without full consent may be denied
compensation for legal services.*®

Inlegal malpractice cases predicated on an
unfavorable business transaction, a plaintiff
may recover for any foreseeable business
losses, including lost profits.** Evidence of
lost profits may be proved by documentary
evidence or by testimony from the plaintiff or
other witnesses.*® Lost profits may be recovered
by an existing or new business, as long as the
evidence supporting the claim is credible and
detailed.* Conversely, a legal malpractice
plaintiff cannot recover economic damages
for unforeseeable business losses.*

Damages can also include attorney fees
paid to the negligent attorney or their law firm
to ameliorate the impact of the negligence.*® In
addition, the financial harm can also include
the fees paid to successor counsel to remedy
the problems caused by the negligent attorney.*

Noneconomic damages. In Colorado, non-
economic damages are generally not recoverable
inlegal malpractice cases.*® Colorado appellate
courts have stated clearly that alegal malpractice
plaintiff cannot recover for emotional distress
based solely upon financial losses caused by the
legal malpractice,® nor can alegal malpractice
plaintiffrecover noneconomic damages in child
custody cases.*? One rationale for these holdings
is that, in Colorado, noneconomic damages
are generally unavailable in negligence cases
that do not involve “an unreasonable risk of
bodily harm.*

However, noneconomic damages related to
wrongful incarceration are potentially recov-
erable, on the grounds that such damages do
involve an unreasonable risk of bodily harm.
Colorado law does not define the term “bodily
harm,” but it does define the term “bodily injury,’
which is essentially synonymous. The term
“bodily injury” is “physical pain, illness, or any
impairment of physical or mental condition.”*
This definition, which is satisfied merely by
showing that a victim suffered “physical pain,” is
very broad. The risk of being wrongfully incarcer-
ated—which necessarily involves cohabitation
with other convicted persons, regular shackling
by correctional officers, and suboptimal living
conditions—also creates the risk of physical
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pain and therefore could satisfy the definition
of bodily injury or bodily harm.

Colorado cases directly addressing noneco-
nomic damages related to legal malpractice
are civil, not criminal, and Colorado appellate
courts have not addressed whether a loss of
liberty caused by a criminal defense attorney’s
malpractice is a compensable noneconomic
harm. However, in Schultz v. Boston Stanton,>®
Schultz brought a legal malpractice claim
against his former criminal defense attorneys,
alleging that he had “been damaged by being
incarcerated in a federal prison” as a direct and
proximate result of their professional negligence.
In Schultz, the court of appeals reversed the
trial court’s summary judgment order (which
was based on grounds other than the issue
of damages) and remanded the case for trial.

Collectibility

Inlegal malpractice cases based on alost judg-
ment or other monetary harm in an underlying
matter, the plaintiff must prove not only the
traditional elements of a negligence case—
breach of duty, causation, and damages—but
also the element of collectibility.* The Colorado
Supreme Court has explained that in legal
malpractice claims where an attorney allegedly
mishandled an underlying case, the measure of
damages is the amount the client-plaintiff could
have collected from the underlying judgment.*
In contrast, if the underlying judgment or other
monetary gain would have been uncollectible
due to insufficient assets or bankruptcy, “the
lost value of the judgment is not the proximate
result of an attorney’s negligence”* The best way
to prove collectibility, according to the Court,
would be to prove that the underlying defendant
was insured for the loss.* Alternatively, a legal
malpractice plaintiff can prove collectibility by
deposing the underlying defendant regarding
their net worth or by presenting evidence of
unencumbered assets, such as real estate, that
is available through public records.®

Defenses

Mostdefenses available in traditional negligence
cases are also available in legal malpractice cas-
es, including the affirmative defenses of statute
of limitations and comparative negligence.
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Regarding the statute of limitations, legal
malpractice claims based on negligence must
be brought within two years after the action
accrues.® A claim for negligence accrues “on
the date both the injury and its cause are known
or should have been known by the exercise of
reasonable diligence.”® In legal malpractice
claims, this is when the plaintiff learns “facts
that would put a reasonable person on notice
of the general nature of damage and that the
damage was caused by the wrongful conduct
of an attorney.”®® Because a legal malpractice
claim based on negligence accrues when the
plaintiff has actual or constructive notice that
their attorney has acted negligently and that
this negligent conduct has caused financial or
other cognizable harm, the filing of an appeal
of the judgment in the underlying case usually
haslittle or no bearing upon the accrual date.**

Examples of comparative negligence can
include the following acts and omissions of the
client: (1) failure to supervise, review, or inquire
as to the representation; (2) refusal to follow the
attorney’s advice or instructions; (3) failure to
provide the attorney with essential information;
(4) failure to mitigate damages caused by the
attorney’s negligence; or (5) interference with
the attorney’s representation.®

Regarding the duty to mitigate damages,
legal malpractice plaintiffs, like other litigants
claiming damages caused by negligence, have
a duty to take reasonable steps to minimize
their damages.®® Any damages thatresultfroma
failure to take such reasonable steps cannot be
awarded. However, to satisfy this duty, a legal
malpractice plaintiff need not take measures
that are “unreasonable, impractical or involve
expense disproportionate to the loss to be
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avoided””® The Colorado Supreme Courthas held
that “[a] failure to appeal can never be a failure
to mitigate damages caused by malpractice in
an underlying trial"® As grounds for this ruling,
the Court stated that the law does not require
a person to institute and prosecute lawsuits
in order to mitigate damages.* It is not clear
whether other legal actions, such as a motion
to reconsider or a motion for new trial, might
be mandated by the duty to mitigate.

Some defenses have been explicitly excluded
by Colorado reviewing courts, such as attributing
fault to the plaintiff-client’s current attorneys.™
Likewise, the US District Court for the District
of Colorado has held that a legal malpractice
defendant may not assert an affirmative defense
ofjudgmental immunity, which is merelya denial
that the attorney-defendant acted negligently.”

Negligence Claims versus Breach of
Fiduciary Duty Claims
An attorney can commit legal malpractice by
acting negligently (breaching the standard of
care) or by breaching a fiduciary duty (violating
standards of conduct).” As a fiduciary, an
attorney has a duty of undivided loyalty to every
client.” A breach of the duty of undivided loyalty
occurs when an attorney obtains a personal
advantage in dealing with a client or when the
attorney creates circumstances that adversely
affect the client’s interests.™

In general, when a claim against an attorney
for breach of a fiduciary duty arises out of the
same material facts as a claim for negligence,
the claims are duplicative and the fiduciary
duty claim should be dismissed.” However,
Colorado courts recognize thata claim for breach
of fiduciary duty is not inherently duplicative
of a claim for negligence.” Where “a claimed
fiduciary violation is separate and independent
from any alleged negligence, separate claims
may well be properly asserted.””” Thus, a claim
for breach of fiduciary duty, separate and apart
from a claim for negligence, may exist where a
lawyer improperly converts client funds or acts
with an improper motive based on self-interest
or a conflict of interest.” The Colorado Court
of Appeals held that an attorney was properly
found liable for both legal malpractice based on
negligence and for a breach of fiduciary duty



where he (1) negligently failed to advise a baby’s
parents of the availability of relinquishment
counseling and (2) acted with a conflict of
interest during an adoption proceeding by
representing both the biological parents and
the adoptive parents.”™

In addition to having different factual
grounds, claims for professional negligence
and claims for breach of fiduciary duty have
important practical differences. For instance,
legal malpractice claims based on negligence
have a two-year statute of limitations, where-
as claims for breach of fiduciary duty have a
three-year limitation period.?® In addition,
although attorney fees are not available for
professional negligence claims, attorney fees
can be awarded in breach of fiduciary cases that
rise to the level of a breach of trust.®' Further,
although exemplary damages can be awarded in
professional negligence cases when counsel has
also engaged in willful and wanton conduct,*
as a practical matter, such damages are much
easier to obtain in cases involving a breach of
fiduciary duty.® Finally, whereas noneconomic
damages are either limited or unavailable in
legal malpractice cases based on negligence,
such damages can be awarded in cases involving
breach of fiduciary duty.®

Negligence Claims versus
Contract Claims
Unlike a legal malpractice claim grounded in
negligence, a contract claim against an attor-
ney arises when a lawyer breaches a duty to
perform a mutually agreed-upon contractual
obligation.®® Thus, whereas a claim based on
breach of a duty imposed by the attorney-client
relationship sounds in tort, “a claim for breach
of the attorney-client contract is cognizable,
[but] it must be based on a specific term in the
contract.”®

Based on this distinction, Colorado appellate
courts have declined to find a distinct contract
claim based on an attorney’s contractual re-
quirement to represent their client “faithfully
and with due diligence,”® or based on a con-
tractual requirement to provide “professional
and competent legal services.”® Rather, in such
circumstances, the courts have found that
the contract claim was subsumed within the

plaintiff’s legal malpractice claim.® But a con-
tract claim has been deemed viable where the
complaint alleged counsel’s failure to comply
with the representation agreement’s provision
that a specific attorney would be primarily
responsible for the client’s defense.® Under
these circumstances, the “breach of contract
allegation was founded specifically on a term
of the agreement for which the parties had
bargained: a claim separate and distinct from
their claims sounding in negligence.”*!

Regarding the practical differences between
professional negligence and breach of contract
claims, professional negligence claims are
governed by a two-year statute of limitations,
whereas breach of contract claims have a three-
year limitation period.” Attorney-client fee
disputes that do not implicate the competence of
the attorney are more appropriately pursued as
breach of contract claimsrather than professional
negligence claims.

The Certificate of Review Requirement
The certificate of review requirement is found
at CRS § 13-20-602(1)(a), which provides thata
plaintiffwho files a lawsuit alleging professional
negligence must provide a certificate of review
for “each . .. licensed professional named as
a party.” Notwithstanding this language, the
Colorado appellate courts have determined
that a certificate of review is necessary only
for professional negligence claims that require
expert testimony to establish a prima facie case.”
Certificates of review are generally required for
breach of fiduciary duty claims, because such
claims require expert testimony on the scope
of the attorney’s duty and the manner in which
that duty was breached.* Likewise, a certificate
of review will be required for breach of contract
claims against attorneys when such claims
require expert testimony.%

However, the Colorado Court of Appeals has
joined other states in holding that no certificate
of review is required in legal malpractice cases
concerning an attorney’s failure to file an action
within the applicable statute of limitations.* Such
amistake “is an example of the sort of negligence
so apparent as to make expert evidence as to
the standard of care and deviation therefrom
unnecessary."’
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Under the express terms of CRS § 13-20-
602(1)(a), a trial court may grant leave to file
an untimely certificate of review if there is good
cause to excuse the late filing. To determine
whether good cause exists, the trial court must
consider (1) whether the neglect causing the late
filing was excusable, (2) whether the moving
party has alleged a meritorious claim or defense,
and (3) whether permitting the late filing would
be consistent with equitable considerations,
including any prejudice to the nonmoving
party.” In determining whether good cause
exists, the district court should consider all three
of these criteria.*® In addition, a district court
should be guided by the general rule favoring
resolution of disputes on their merits.'*®

Conclusion

As shown above, in many ways Colorado legal
malpractice cases are similar to traditional neg-
ligence cases, but certain unique characteristics
distinguish these cases from their brethren.
Attorneys specializing in this field, and perhaps
all Colorado practitioners, should be aware of
these differences. @
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